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Attorney General
State of Idaho
P.O. Box 83720
Boise, Idaho 83720-0010
(208) 334-4534
PAUL R. PANTHER
Deputy Attorney General
Chief, Criminal Law Division
LORI A. FLEMING
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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,
v.
ALDENA JO AL-TEMEMY aka CASSELS,
Defendant-Appellant.

NO. 43303
Ada County Case No.
CR-2009-18492

RESPONDENT'S BRIEF

Issue
Has Al-Tememy failed to establish that the district court abused its discretion by
revoking her probation and ordering executed her underlying unified sentence of 10
years, with three years fixed, imposed upon her guilty plea to forgery?

Al-Tememy Has Failed To Establish That The District Court Abused Its Sentencing
Discretion
Al-Tememy pled guilty to forgery and the district court imposed a unified
sentence of 10 years, with three years fixed, suspended the sentence, and placed AlTememy on supervised probation for 10 years. (R., pp.39-45.) The state later filed a
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motion for probation violation alleging that Al-Tememy had violated the conditions of her
probation by committing the new crimes of petit theft and willful concealment; admitting
that she had been “driving her friend around while the two (2) of them sold
methamphetamine;” failing to pay fines, fees, funds, surcharges and/or costs as
ordered; failing to pay restitution; failing to pay the cost of supervision; failing to maintain
full-time employment; failing to abide by an order not to associate with specified
individuals; failing to complete her community service hours; failing to submit to a
polygraph

as

instructed;

using

methamphetamine;

and

testing

positive

for

methamphetamine and cocaine. (R., pp.78-81.) Al-Tememy admitted that she had
violated the conditions of her probation by committing the new crimes of petit theft and
willful concealment; failing to pay fines, fees, funds, surcharges and/or costs as ordered;
failing to pay restitution; using methamphetamine in the month of November 2012; and
testing positive for methamphetamine in May 2013, and the state dismissed the
remaining allegations. (R., pp.79-81, 105; 5/10/13 Tr., p.14, L.16 – p.16, L.10.) The
district court revoked Al-Tememy’s probation and ordered her underlying sentence
executed.

(R., pp.109-11.)

Approximately two years later, pursuant to an order

granting post-conviction relief, the district court entered an amended order revoking
probation. (R., pp.135-37.) Al-Tememy filed a notice of appeal timely from the district
court’s amended order revoking probation. (R., pp.138-41.)
Al-Tememy asserts that the district court abused its discretion by revoking her
probation in light of her mental health and substance abuse issues, acceptance of
responsibility, and family support. (Appellant’s brief, pp.3-6.) Al-Tememy has failed to
establish an abuse of discretion.

2

“Probation is a matter left to the sound discretion of the court.” I.C. § 19-2601(4).
The decision to revoke probation lies within the sound discretion of the district court.
State v. Roy, 113 Idaho 388, 392, 744 P.2d, 116, 120 (Ct. App. 1987); State v.
Drennen, 122 Idaho 1019, 842 P.2d 698 (Ct. App. 1992). When deciding whether to
revoke probation, the district court must consider “whether the probation [was] achieving
the goal of rehabilitation and [was] consistent with the protection of society.” Drennen,
122 Idaho at 1022, 842 P.2d at 701.
At the disposition hearing for Al-Tememy’s probation violation, the state
addressed Al-Tememy’s ongoing criminal conduct, her refusal to abide by the terms of
probation, the risk she presents to the community, and her failure to rehabilitate or be
deterred despite numerous prior legal sanctions and treatment opportunities. (6/21/13
Tr., p.6, L.4 – p.8, L.25 (Appendix A).) The district court subsequently articulated its
reasons for revoking Al-Tememy’s probation.

(6/21/13 Tr., p.16, L.12 – p.19, L.11

(Appendix B).) The state submits that Al-Tememy has failed to establish an abuse of
discretion, for reasons more fully set forth in the attached excerpts of the disposition
hearing transcript, which the state adopts as its argument on appeal. (Appendices A
and B.)

3

Conclusion
The state respectfully requests this Court to affirm the district court’s order
revoking Al-Tememy’s probation.

DATED this 26th day of January, 2016.

__/s/_ Lori A. Fleming__________________
LORI A. FLEMING
Deputy Attorney General

VICTORIA RUTLEDGE
Paralegal

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 26th day of January, 2016, served a true
and correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic
copy to:
SALLY J. COOLEY
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

__/s/ Lori A. Fleming___________________
LORI A. FLEMING
Deputy Attorney General
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1 June 21, 2013
2 BOISE, IDAHO

1

2
3

3

4
THE COURT: State of Idaho vs.
4
5 Aldena AI-Tememy, FE-09· 18492.
5
6
If I could have the parties on this
6
7 matter please identify themselves for the record.
7
8
MS. Kl::LLY: Tamera Kelly for the State.
8
MS. JONES: Teri Jones on behalf or
9
9
10 Ms. Al· Tememy, who is present In custody.
10
11
THE COURT: Any legal cause why we cannot
11
12 proceed to disposition today?
12
13
MS. KELLY: No, Your Hunor.
13
MS. JONES: No, Your Honor.
14
15
THE COURT: Have both parties reviewed the
15
16 updated presentence report?
18
MS. JONES: Yes, Your Honor.
17
18
MS. KELLY: Yes, Your Honor.
18
19
THE COURT: Any corrections to that?
19
20
MS. JONES: Nu, Your Honor.
20
21
MS. KELLY: No, Your Honor.
21
22
THE COURT: And, M~. AI-Tememy, rlirl you also 22
23 review that update?
23
24
THE DEFENDANT: Yes, Your Honor.
24
THE COURT: Do you have corrections ;o that?
26

I
I
1

114
117

I
1

125

I
I

1 positive for methamphetamlne and cocaine at the
2 beginning of May of this year.
3
Also, it's very concerning to the State
4 that in the PSI, it shows - - well, the police
s report contained In the PSI, as well as her
6 admissions, that she's also now participating Jn
7 the sale or distribution of methamphetamlne with
8 her friends. She continues to surround herself
9 with people that use illegal substances, people
10 that are on probation that she's prohibited from
11 being with.
12
In the past, there have been several
13 Intermediate sanctions used by her probation
14 officer. And those, clearly, have not been a
15 productive tool, because she has continued to
violate her probation.
17
I think it's significant that In the
18 PSI, she tells the presentence Investigator that
19 really her violations, as of late, are because
20 she's hanging out with the wrong people, she has
21 had a lot of stress In her life.
22
And, actually, T think It's problematic
23 because she has been through several treatment
24 courses. She has completed CSC2. She has
26 completed the MRT course. And I believe she has

I
1

1

116

1
I
I

6
THE DF.FF.NDANT: No, l rlon't believe so.
THE COURT: Argument from the State.
MS. KELLY: Thank you, Your Honor.
Your Honor, In this case, the State Is
asking that you revoke this defendant's probation
and Impose the underlying sentencing of three plus
seven, for a total of ten.
At this point, this defendant poses a
risk to society and to the community. She has
been on probation since February of 2010. And
since that time, there has been numerous
violations of her probation.
And I think her probation officer does
give very good Insight about this defendant's
ability to remain on probation, stating that she
refuses to ablde by the terms of probation. And
In this case, there were flagrant violations that,
I think, show that she's a risk to society.
In this case, she hasn't paid any
restitution since she has been sentenced. Since
the time she has been sentenced, she has started
and continued the use of methamphetamlne. I
helieve In the PSI, It states she started in the
winter of 2012. She has used It at least 14 times
with a friend of hers. And, recently, she tested

8
1 had substance abuse treatment, as well.
2
And she continues to violate her
3 probation, which I think shows that a Rider Is not
4 useful. She has no requests to enter treatment.
5 Her statements to the Court show that It's not
6 treatment that she needs. She just needs
7 different decision making.
And so, at this point, 1 think to have
8
9 her sentence Imposed Is the best way to protect
10 society.
11
Also, I think the comments of the
12 probation officer In June of last year -- there's
13 a special progress report -- that she never made
14 her drug treatment a priority, that she was
15 Inconsistent In attending, shows that a person -16 that even If she completed a Rider successfully
17 and placed back on probation, she's going to
18 continue to moke the decisions that she wants to
19 do. She's going to continue to choose when she's
20 going to abide by the terms of probation, and when
21 she chooses to follow her probation omcer's
22 orders.
23
So, at this point, the State Is asking
24 that you revoke her sentence and -- revoke her
25 probation and Impose her sentence.

1
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13
And did you say she does not want to
address the Court?
MS, JONES: Oh, l believe she does.
THE COURT: Okay. You have a right to do
that. You don't have to say anything. But you
certainly have a rioht to be heard.
Is lhere anylhing you would like lo
say?
THE DEFENDANT: Yes, Your Honor.
First of all, my -- In regards to the
probation violation regarding substance abuse, my
probation officer wasn't even aware, until I
brought It to her attention, that anything was
going on. I told her, I told my fiancee, my
mother, and my children's dad what was going on,
because I thought that they -- of course, my
probation officer definitely needed to know what
was going on. But they also needed to know what
was going on.
I was raped In October of last year,
which has contributed to a lot of Issues I've been
h<1vi11y. I didn't tell anyone until March.
And I have never been ordered -··
contrary to the prosecution, I have never been
ordered to complete any kind of substance abuse
15
Rising Sun, in case more structure is needed.
I know that I have a lot to prove to
this court and to sod~ly, !Jul I know lhal I can
do that. I was Just getting back to where I
needed to be, right before I came in here. And
I'm begging for the chance to prove that I can be
successful, and I'm not a risk to the community,
and I'm not going to re-offend, and get my act
together, and do what I need to do for my kids.
And l'ft tell you the same thing 1 told
Judge Horton when I did nine years of probation:
You wlll not see me In here again. I'll do what I
need to do, and get my restitution paid, and
complete my cornrnunlly !;l:!rvlce. And even If I have
to start my ten years of probation over today, I'm
willing to do that to prove that I can do this.
And I know what I need to do.
And this Is the longest I've ever been
in jail. When I had my grand lhefl charge, I had
120 days In county jail. But he gave me all
options. And so I found me a job from jail,
35 days Into It, so I can get out of jail, I
think you know from our first encounter that I'm
not a big fan of jail. T don't know who Is. But
I've tried to make the best of my circumstances in

14
1 treatment, whatsoever. I have never -- when I had
2 my GAIN assessment, I never said that I didn't
3 feel I needed treatment. And, in fact, I said
4 that I felt it would be beneficlal; because If l
6 were to continue, as far as self-medicating, I
6 could pot1mtlally see myself in a whole Jot of
T trouble, a whole lot of trouble.
l\nd I did over nine years of probation
8
before,
so
I do know what It Is to have the
9
10 privilege of probation. And I know that it Is a
11 privilege and not a right. And I know that I
12 haven't done what I was supposed to do,
And It has been really hard this time
13
14 around. The first time on probation, I was -- you
15 know, I had a really stable home, my kids. And I
16 -- right before I came In here, I had just moved
17 back in the same home where l did ten years of
18 probation.
19
And I have a really good support system
20 with my ex-husband. He's really strict to live
21 with, even more strict than a probation officer.
22 He said, "You'll be home. Do what you're supposed
23 to. And if not, I'll cnll your probntion
24 officer."
25
And -- but I did also apply at
16
1 there.
2
And if I need to be in there tonger as
3 a µu11islirn~nl, I'm williny lo do that, too. I'm
4 willing to do whatever It Is and jump through
5 whatever hoops I need to, and do what I need to do
e to prove that I deserve probation and deserve a
7 second shot, because I know I can -- I would just
8 ask for that option before sending me on a Rider
9 or serving my time.
10
THE COURT: Thank you.
11
THE DEFENDANT: Thank you.
12
THE COURT: I'll tell you, Ms. AI-Tememy, I
13 don't think you deserve probation at all. And the
14 fact that you feel the discretionary jail time
15 Imposed in your case for your violations is enough
16 punishment Is concerning to me.
17
I don't know how -- did you want to say
18 something about that?
19
THE DEFENDANT: Yec:th. I don't, in any way,
20 feel that. And that was misconstrued. I mean, I
21 feel like I deserve, you know, punishment. And
22 with the discretionary Jail time, that was to
23 address those offenses.
24
But, you know, It was ·· you know, like
25 I said, I just have a lot of things. But, you

1

1~···

--··~-·-·····
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17

know, I don't feel that that Is the end. And I··
2 you know, I really don't go, oh, well, gosh, this
3 rs all In the past and I should be able to, you
4 know, Just move on. You know, I don't feel that
5 way at all.
6
THE COURT: I appreciate that. That's a
7 good clarlncalio11 to what Is contained In the
8 presentence report. So thank you for that
9 clarification.
10
You have committed crimes for the
11 better part of two decades, starting In 1997 with
12 an assault. And then you had Lwo injury to
13 children charges. So the reason I mention that
14 speclflcally Is because we're not just talking
15 about theft. We're talking about all different
16 kinds of crimes.
17
Really, I had a hard time finding a
18 year In the past almost two decades that you
19 haven't committed a crime. The fact that you are
20 convicted of a telony, and whlle on felony
21 probation commit a new petlt theft, and when lhey
22 contacted you at Wal-Mart, you were not even
23 cooperative with them, you were lying at the time
24 they r11ught you, It's just •• to me, when I look
25 at this and I look at your history, there's
19
1
And I'm Imposing -- I'm going to revoke
2 your suspended l'lentence and Impose your previously
3 suspended sentence of ten years, with the first
4 three years fixed, followed by seven years
5 Indeterminate, to hopefully give you the Idea thal
6 there are the consequences that the criminal
7 Jw;tlr.e system promised you. Here they are.
8
And I hope that you can use that time
9 In custody to work on some pre-nursing programs,
10 to get yourself turned around for your children
11 and for yourself.
12
You do have a right to appeal that
13 decision. You have 42 days from today's date to
14 file that with the Idaho Supreme Court. If you
15 can't afford an attorney for appeal, one can be
16 afforded for you at publlc expense.
17
Do you have any questions?
18
THE DEFENDANT: No, Your Honor.
19
MS. JONES: Your Honor, by my math, she has
20 credit for approximately 52 days.
21
Will she be given credit towards her
22 fixed time for that amount of time?
23
THE COURT: Of course.
24
We'll give you credit for • • and you
25 said It was 52, Ms. Jones?
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nothing that I can do with you. I don't have any
options in terms of: How could we make her
rec1lize that this is something to be taken
seriously?
THE DEFENDANT: This jail time has done
that. Like I said, this is the longest I have
ever been in jail in my life, ever. I've never
been in jail longer than 35 days.
And I'm almost -THE COURT: And I heard what you said, how
you were raped In October. And thr1t mRkes sense
why you were using methamphetamtne with IV that
very next month.
I'm telling you all of the contents of
my head. I think you were very honest with me
when you admitted your probation violation. And
one of the things I said to you was, "Why are you
In a such a hurry? Because would you rather spend
three years fixed In prison than take the time?"
And you said, "This Is what I want to
do, Judge."
And, again, out of respect for your
wishes, I took your admissions, on May t 0th, to
your probation violations. And I found those to
be willful violations.
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MS. JONES: I think so, yes.
THE COURT: Fifty-two days credit for the
time served.
(The proceedings concluded.)
--000--

